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EDITOR’S PREFACE

Since the publication of the first edition of The Franchise Law Review, there have been
some significant economic and geopolitical developments that have had a significant
impact on world trade. The apparently inexorable march towards the globalisation of
commerce, however, has again continued unabated despite, or perhaps even because of,
these changes.
Despite the slow emergence of a few economic bright spots, the economy of
what was once called the ‘developed’ world continues on the most part to struggle, while
even Brazil – one of the much-vaunted BRICS nations – has fallen into recession. As a
consequence, businesses are often presented with little choice but to look to more vibrant
markets in Asia, the Middle East and Africa for their future growth.
At the same time South–South trade is on the increase, perhaps at the
expense of its North–South counterpart. All of this, coupled with the unstable wider
geopolitical landscape, presents business with only one near certainty: there will be
continued deleveraging of businesses in the coming years and, thus, growing barriers to
international growth for many of them. All but the most substantial and well-structured
of such businesses may find themselves facing not only significant difficulties due to their
reduced access to funding to invest in their foreign ventures, but also challenges arising
from their lack of managerial experience and bandwidth.
Franchising, in its various forms, continues to present businesses with one way
of achieving profitable and successful international growth without the need for either
substantial capital investment or a broad managerial infrastructure. In sectors as diverse
as food and beverages, retail, hospitality, education, health care and financial services, it
continues to be a popular catalyst for international commerce and makes a strong and
effective contribution to world trade. We are even seeing governments turning to it as an
effective strategy for the future of the welfare state as social franchising gains still more
traction as a way of achieving key social objectives.
Given the positive role that franchising can make in the world economy it is
important that legal practitioners have an appropriate understanding of how it is
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regulated around the globe. This book provides an introduction to the basic elements of
international franchising and an overview of the way that it is regulated in 32 jurisdictions.
As will be apparent from the chapters of this book, there continues to be no
homogenous approach to the regulation of franchising around the world. Some countries
specifically regulate particular aspects of the franchising relationship. Of these, a number
try to ensure an appropriate level of pre-contractual hygiene, while others focus instead
on imposing mandatory terms upon the franchise relationship. Some do both. In certain
countries there is a requirement to register certain documents in a public register. Others
restrict the manner in which third parties can be involved in helping franchisors to meet
potential franchisees. No two countries regulate franchising in the same way. Even those
countries that have a well-developed regulatory environment seem unable to resist the
temptation to continually develop and change their approaches to regulation – as is well
illustrated by the new changes in the Australian regulations.
Many countries do not have franchise-specific regulation, but nevertheless strictly
regulate certain aspects of the franchise relationship through the complex interplay of
more general legal concepts such as antitrust law, intellectual property rights and the
doctrine of good faith. This heterogeneous approach to the regulation of franchising
presents yet another barrier to its use as a catalyst for international growth.
This book certainly does not present readers with a full answer to all the questions
they may have about franchising in all the countries covered – that would require far more
pages than it is possible to include in this one volume. It does, however, try to provide
the reader with a high-level understanding of the challenges involved in international
franchising in the first section and then, in the second section, explain how these basic
themes are reflected in the regulatory environment within each of the countries covered.
I should extend my thanks to all of those who have helped with the preparation of
this book, in particular Graeme Payne, Victoria Hobbs, Caroline Flambard and Melissa
Murray, who have invested a great deal of time and effort in making it a work of which
all those involved can be proud.
It is hoped that this publication will prove to be a useful and often-consulted guide
to all those involved in international franchising, but needless to say it is not a substitute
for taking expert advice from practitioners qualified in the relevant jurisdiction.
Mark Abell
Bird & Bird LLP
London
February 2015
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Chapter 34

MEXICO
Jorge Mondragón 1

I

INTRODUCTION

Franchising has been a successful business model that has substantially increased
its development in Mexico in a relatively short period of time, and has an important
presence in a variety of commercial activities. In the period 2007–2012, about 811 new
systems were introduced in the market, creating more than 2,300 points of sale and
12,400 direct employment positions, with an investment of 941 billion pesos.
Pursuant to the information made available to the public by the Ministry of
Economy2 there are about 1,200 franchise systems and brands in Mexico, from which
about 70 per cent are of Mexican origin, while the remaining 30 per cent are of an
international nature, with more than 65,000 points of sale along the Mexican territory.
More than 90 per cent of the franchises in Mexico register survival rates longer than five
years, which makes franchising an extrememly successful business model.
The Mexican Franchise Association (AMF) is a private entity the main purpose
of which is to promote and develop franchising in Mexico. It is composed of franchisors
and franchisees, but the most relevant participants, both domestic and international,
are not members of the AMF. There is no legal obligation for a franchise system to be
affiliated with the AMF.
Pursuant to information published by the AMF, the franchising sector generates
sales of approximately 85 billion pesos every year, and employs more than 500,000
persons in Mexico. The sustained growth of this industry in Mexico is close to 13 per cent
per annum. It is expected that this year the industry will generate close to 75,000 new
employments derived from the opening of 6,000 business units. The food and beverage
sector represents about 31 per cent of the franchising market, followed by personal care

1
2

Jorge Mondragón is a partner at Gonzalez Calvillo SC.
www.economia.gob.mx.
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and other activities related to retail businesses. Information on statistics on franchising
may be found at the AMF’s website.3
II

MARKET ENTRY

i

Restrictions

The vision of the Mexican government has been, for several years, to allow foreign
investment in general without restriction – Mexico’s economy is considered to be an
open one. Foreign investment in Mexico is regulated mainly by the Constitution and the
Foreign Investment Law and its Regulations, which exclusively reserve certain activities
to Mexican entities without foreign investment, while some other activities are reserved
to Mexican entities with a limit or maximum percentage of foreign investment or
participation. In general, the activities in which franchise systems participate in Mexico
(such as the restaurant, fast-food, hospitality, automotive and health-care services) are
considered as non-regulated activities and, therefore, foreign investors may participate in
these activities without any limitation or restriction.
Foreign entities are entitled to grant any type of franchising rights, including
master franchises, development rights, individual unit franchises and any other similar or
related rights. Foreign entities can freely submit trademark applications to protect their
industrial property rights in Mexico.
Notwithstanding the foregoing, under the Foreign Investment Law and its
Regulations, any Mexican entity with foreign investment in its capital must be recorded
with the National Registry of Foreign Investments and such recording must be renewed
on an annual basis by submitting a report of economic information.
ii

Foreign exchange and tax

Parties to a franchise agreement can agree in the corresponding contract or agreement
to make payments in any currency. If, however, according to the corresponding contract
or agreement the payment is to be made within the territory of Mexico, then, pursuant
to the provisions of the Monetary Law, the party obligated to make the corresponding
payment may freely elect to make such payment either in the foreign currency agreed in
the contract or agreement or in Mexican currency (pesos) according to the exchange rate
published by Mexico’s Central Bank in the Official Gazette of the Federation on the date
of payment. If it is agreed that payments are to be made abroad, then the party obliged to
make such payment cannot elect to make it in Mexican currency based on the provisions
of the Monetary Law.
Foreign franchisors not having a permanent establishment in Mexico for tax
purposes, but obtaining an income from a source located within the Mexican territory4
are normally taxed on income, which is a tax of a federal nature, and is paid in Mexico

3
4

http://franquiciasdemexico.org/.
Such as through the granting of franchising rights to be exploited in Mexico against the
consequent payment of royalties or other considerations.
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by the foreign franchisor through the retention or withholding that must be made by
the franchisee.
III

INTELLECTUAL PROPERTY

i

Brand search

Online searches for word marks can be conducted in the Mexican Institute of industrial
Property’s (IMPI) database and the results are obtained immediately. In general, the
search results are reliable, but due to the limitations of the database, the search request
will only find identical marks to the proposed one or a portion of the proposed mark.
Thus, there may be other marks in the database that are not identical to the proposed
mark that could be considered sufficiently similar to prevent use or registration.
Design searches are also available, but they are conducted manually by the IMPI’s
examiner and it takes about four weeks to obtain the search results. The search results
will reveal whether there is a trademark registration or application similar to the intended
one, or whether the intended mark is already registered to a third party; so through the
search results the franchisor can determine whether the corresponding mark and the
franchise may face a conflict in Mexico’s jurisdiction.
The IMPI does not provide patent protection for business processes, but it
does include protection for trade (industrial) secrets, which are often an essential part
of franchise systems. Trade secrets are defined as any information with an industrial
or commercial application that is kept confidential by a person or entity, by which
this person or entity has a competitive or economic advantage with regards to third
parties and regarding which this person or entity has adopted sufficient means to keep
the confidentiality and restricted access to it. Given their nature, trade secrets are not
registered and, therefore, their protection relies in the ability of their holder to put in
place the necessary measures that will secure confidentiality.
ii

Brand protection

In Mexico it is not possible to file multi-class applications but rather individual
applications per mark per class should be filed.
The applicant may claim priority when filing a Mexican trademark application
if it has filed a trademark application for the same mark in another jurisdiction and the
Mexican trademark is filed within six months after the foreign application is filed.
Regarding prior use, it is important to mention that trademark protection
is granted on a first-to-file basis; if, however, the mark has been used in the Mexican
territory prior to the filing date, the date of first use can be declared as long as the
applicant has means to prove such prior use.
The time frame for registering a trademark in Mexico is approximately four to six
months, assuming there are no objections.
If during the prosecution of the intended mark the IMPI examiner issues an office
action requesting additional information such as clarification of the goods and services
or citing an identical or confusingly similar trademark for having prior rights, the time
frame for obtaining the registration of the mark would be from six to 12 months.
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According to the applicable law, a trademark must be used by its owner or by
the recorded licensee or franchisee, otherwise the mark will be vulnerable to a nonuse cancellation action. In this respect, franchise agreements and licence agreements
involving Mexican trademark applications or registrations must be recorded with the
IMPI.
iii

Enforcement

Regarding the enforcement of franchise-related intellectual property rights, it is
important to make the following distinction. On the one hand, the Industrial Property
Law sets out the penalties for the non-authorised use of intellectual property rights.
Trademark infringement shall be penalised with fines equal to 20,000 times the current
minimum wage approved in the Federal District, additional fines equal to 500 days of the
current minimum wage approved in the Federal District for each day the infringement
persists, the temporary closing down of the premises for up to 90 days, the permanent
closing down of the premises, or administrative arrest up to 36 hours, depending on the
infringement. The IMPI will investigate the infringement and impose the fines. More
severe cases of infringement may be considered criminal offences, such as recidivism or
the unauthorised disclosure or use of trade secrets.
The infringement action will be filed with the IMPI and the law provides that
the plaintiff may request an inspection visit in order to verify the existence of the
infringement. The law also provides for provisional seizure of the infringing products or
services.
On the other hand, the failure to comply with obligations derived from a franchise
agreement may carry civil liabilities, in which case the governing law of the agreement
must determine which legislation should be applied.
iv

Data protection, cybercrime, social media and e-commerce

Data protection – import and export of data
In terms of personal data protection, franchising operations must consider the applicable
provisions of the Federal Law for the Protection of Personal Data Possessed by Private
Persons (the Data Protection Law), as well as its Regulations, which provide the
obligations that data controllers (DCs) and data processors (DPs) must comply with for
the collection, processing, remission and transfer of personal data.
A franchise operation requires, in most cases, that the franchisee undertake the
role of a DC, since such entity normally decides about the use of collected personal
data from customers in Mexico, and also in connection with personal data provided by
their employees. Franchisors usually receive personal data from franchisees by virtue of
remissions in order to provide franchisees administrative services or operational support,
in which case they act as DP by processing personal data on behalf of the franchisees,
or by virtue of data transfers for processing data for their own purposes (i.e., marketing,
analysis and similar activities).
Under the Regulations of the Data Protection Law, the data processing carried out
by a DP, regardless of its location, on behalf of a DC established in Mexico is governed
by the provisions of said Regulations. Likewise, the data processing carried out by a
DC located abroad, but subject to the Mexican legislation due to a contract or in terms
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of international law or by a DC that is not located in Mexico, but that uses means
(equipment or staff) located in the Mexican territory – unless such means are solely used
for transit purposes – is also governed by the Regulations of the Data Protection Law.
The most relevant obligations for franchisees as DCs include the following:
a
processing personal data fairly and lawfully;
b
issuing the corresponding privacy notices;
c
obtaining consent from the data subject to process his or her personal data in
terms of its privacy notice;
d
providing information to the data subject regarding its personal data processing
and data transfers by means of its privacy notice;
e
ensuring the quality of the data;
f
limiting the use of the data to the identified purposes expressed in the privacy
notice;
g
maintaining proportionality in the data processing;
h
preserving personal data;
i
limiting the retention of personal data;
j
responding to the data subject’s requests for the access, rectification, cancellation
and opposition to the personal data processing;
k
appointing a chief privacy officer or a data protection department;
l
being accountable for the data processing;
m
establishing and maintaining administrative, technical and physical security
measures to protect personal data; and
n
notifying the data subjects of a breach of security.
The main obligations for franchisors as DPs include the following:
a
processing the personal data in accordance with the DC’s instructions and its
privacy notice;
b
refraining from processing personal data for purposes other than those instructed
by the DC;
c
implementing security measures in terms of the Data Protection Law, its
Regulations and other applicable provisions;
d
preserving the confidentiality of the processed personal data;
e
deleting personal data processed upon completion of the legal relationship with
the DC or due to the instructions of the DC, as long as there is no legal provision
requiring the retention of the personal data; and
f
refraining from transferring personal data unless the DC decides to do so, or the
communication derives from a subcontracting process, or when it is required
by a competent authority. The instructions of the DC must be included in a
contractual instrument.
Remittances of personal data can be carried out without the consent of the data subjects
and it is not necessary to include them in the privacy notice issued by the DC. Transfers
must be informed to the data subjects in order to collect their consent (either their
implied consent or their expressed authorisation in the event of sensitive and financial
data) and must be included within the DC’s privacy notice.
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Cybercrime legislation
The Data Protection Law establishes two criminal offences for the abusive processing of
personal data. Pursuant to the provisions of this legal statute, anyone who is authorised
to process personal data who, for the purpose of obtaining a profit, causes a security
breach of the databases under his or her custody may be punished with imprisonment
of three months to three years. Likewise, imprisonment of between six months and five
years may be imposed on anyone who, for the purpose of obtaining a profit, processes
personal data by deception, or by taking advantage of the error of the data subject or the
authorised person in order to transmit the data. The foregoing penalties will be doubled
if the violation pertains to sensitive personal data.
In addition, the Federal Criminal Code provides mechanisms that indirectly
protect personal data by regulating them as confidential information. It provides
sanctions of between 30 and 200 days of community service for the illicit disclosure of
any secret or confidential communication known or received by virtue of employment,
occupation or position. The sanction may vary from one to five years of imprisonment,
fines of between 50 and 500 pesos and suspension of the professional licence if the illicit
disclosure is committed by a person who renders professional or technical services, or is
a government employee or public official, or if the secret disclosed or published may be
of industrial character.
The Federal Criminal Code also imposes sanctions that range from six to 12 years
of imprisonment and fines equivalent to between 300 and 600 days of their salary for
the person who reveals, discloses, or unduly uses to the detriment of others, information
or images obtained during the interception of a private communication. In addition, a
penalty of six months to two years of imprisonment and a fine equivalent to between
100 and 300 days of their salary may be imposed on any person who, with or without
authorisation, illegally accesses, modifies, destroys or provokes the loss of information in
computer systems protected by a security mechanism. If the computer systems belong
to the state, the penalty may increase to one to four years of imprisonment and a fine
equivalent to between 200 and 600 days of salary.
A penalty of six months to four years of imprisonment may be imposed, together
with a fine equivalent to between 100 and 600 days of salary, to the person who, with
or without authorisation, illegally accesses, modifies, destroys or provokes the loss of
information in financial sector computer systems protected by a security mechanism.
Codes of conduct on cybercrime, social media and e-commerce
There are no express provisions in Mexican law that directly address codes of conduct
on cybercrime and social media; however, the Data Protection Law and its Regulations
allow individuals and companies that are subject to the Data Protection Law to agree
among themselves or with civil and governmental organisations, national or foreign, to
the use of binding self-regulation schemes for the protection of personal data in order
to complement the provisions of the law. Self-regulation schemes may result in good
codes of ethics or codes for professional practice, trust seals or other mechanisms, and
should contain rules and specific standards to harmonise data processing performed by
the adherents and to facilitate the exercise of the rights of the data subjects. Such schemes
should be notified simultaneously to the relevant sector authorities and to the Federal
Institute of Access to Public Information and Personal Data (IFAI).
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In addition, the Consumer Protection Federal Law also recognises the use
of Codes of Conduct as mechanisms to promote best practices towards the adequate
protection of consumers.
IV

FRANCHISE LAW

i

Legislation

Franchises in Mexico are governed and regulated by the Industrial Property Law (IPL)
and its Regulations and by the general rules of contracts contained in the Commerce
Code and the Federal Civil Code. Commercial activities and contracts in Mexico, such as
franchise agreements, are regulated by the general principle of contractual liberty, which
applies to all provisions and aspects of a franchise agreement not specifically regulated
by the IPL. The governmental agency in charge of applying the IPL is the IMPI. In
addition, there are other laws that may have an application to franchises depending on
the type of activity to be performed in Mexico, such as the Consumer Protection Federal
Law, the Economic Competition Federal Law (the Antitrust Law), the General Law of
Business Organisations and the Data Protection Law.
Any franchise agreement effective within the territory of Mexico must comply
with and observe the applicable provisions of the IPL, regardless of the nationality
or place of residence of the entities or individuals involved in or participating in the
franchise.
According to Article 142 of the IPL, a franchise exists whenever, in conjunction
with a licence to use a trademark granted in writing, technical knowledge is transmitted
or technical assistance is furnished in order to enable the licensee to produce or sell
goods or render services in a uniform manner and with the operating, commercial and
administrative methods established by the holder of the trademark, with the goal of
maintaining the quality, reputation and image of the products or services distinguished
by the trademark.
ii

Pre-contractual disclosure

The IPL requires that, prior to granting a franchise, certain franchisor’s information
(disclosure document) must be provided to the prospective franchisee at least 30 business
days before the date of execution of the franchise agreement. In terms of the IPL and its
Regulations, this is the only requirement that must be met before a franchisor may offer
a franchise in Mexico.
The IPL does not provide for any obligation to update the information contained
in the disclosure document, which must be accurate at the time it is delivered to the
prospective franchisee.
In accordance with the provisions of the Regulations of the IPL, the following
technical, economic and financial information must be provided through the submission
of the disclosure document:
a
name, corporate name or business name, domicile and nationality of the
franchisor;
b
description of the franchise;
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e
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h
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seniority of the original main franchisor and, if applicable, of the master franchisee
of the business subject matter of the franchise;
intellectual property rights involved in the franchise;
amounts and concepts of payments that the franchisee must make to the
franchisor;
types of technical assistance and services that the franchisor must provide to the
franchisee;
definition of the geographical area in which the business exploiting the franchise
operates;
rights or restrictions to grant sub-franchises to third parties and, if applicable, the
requisites the franchisee must fulfil to grant sub-franchises;
obligations of the franchisee with respect to the confidential information provided
by the franchisor; and
in general, the obligations and rights of the franchisee arising from the execution
of the franchise agreement.

Once the disclosure document is delivered and the obligation contained in the applicable
provisions of the IPL is fulfilled, no ongoing disclosure obligation exists. Although not
addressed by the IPL, disclosure should be provided to both a renewing franchisee and
to a transferee franchisee in those cases where a new franchise agreement is executed, but
this does not imply the creation of a continuing disclosure obligation.
The disclosure obligation may be enforced by the IMPI through an administrative
infringement procedure. Failure by a franchisor to provide the disclosure document at
least 30 business days prior to the date of execution of a franchise agreement may result
in the imposition of an administrative sanction by the IMPI (i.e., economic fine, closure
of premises or administrative arrest). This will only occur, however, if the franchisor fails
to provide such information after a written request for the same has been made by the
prospective franchisee to the franchisor.
In the event of lack of veracity of the information disclosed to the prospective
franchisee (misrepresentation by the franchisor), the franchisee will be entitled to claim,
before the judicial courts, the nullity of the franchise agreement and to award payment
of corresponding actual (direct) damages and losses, as long as it can indefeasibly prove
that such damages and losses are a direct consequence of the lack of accuracy of the
information contained in the disclosure document provide by the franchisor.
Under Mexican law, there are only damages (as a general figure) and losses; our
laws do not contemplate the specific figure of other damages such as consequential and
punitive damages. According to the provisions of the Federal Civil Code, damages are
defined as the decrease or reduction of the patrimony derived from the breach of an
obligation, and losses are defined as the privation of a licit gain that would have been
obtained as a consequence of the compliance of an obligation. A competent court with
jurisdiction over the matter would have to calculate the corresponding damages and
losses based on the evidence offered by the affected party. The right to claim for the
payment of damages and loses may be exercised within a period of one year from the date
of execution of the franchise agreement, while the action to claim for the nullity of the
franchise agreement is subject to the general statute of limitation of 10 years provided in
the Commerce Code.
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iii

Registration

Pursuant to Mexican law, there is no legal obligation for franchisors or franchisees
to register a franchise agreement with the IMPI. However, trademarks in Mexico are
protected through their registration in the IMPI, provided that any holder of a trademark
registration must prove the use of the same; otherwise, a cancellation action may be
exercised by any third party claiming lack of use by the holder. In such respect, the IPL
allows for proving the use of a trademark through a licence or franchise, provided that
the corresponding licence or franchise is recorded with the IMPI. As a consequence
of the foregoing, franchisors, in order to protect their trademarks, should record their
licence or franchise agreements with the IMPI for the purpose of being able to prove the
use of their trademarks and to enhance the protection of their industrial property rights
against third parties.
There is no legal obligation for franchisors to register their disclosure document
or to obtain any governmental authorisation of said document.
iv

Mandatory clauses

Pursuant to the applicable provisions of the IPL, franchise agreements must be in writing
and contain the following minimum mandatory provisions:
a
the geographical zone in which the franchisee shall mainly perform the activities
that are the subject matter of the agreement;
b
the location, minimum size and investment characteristics of the infrastructure,
relating to the premises in which the franchisee shall carry out the activities
deriving from the agreement;
c
if applicable, the policies of inventories, marketing and advertising, as well as the
provisions relating to the merchandise supply and the engagement with suppliers;
d
the policies, procedures and terms for any reimbursement, financing and other
considerations in charge of the parties;
e
the criteria and methods applicable to determining the franchisee’s commissions
and profit margins;
f
the characteristics of the technical and operational training of the franchisee’s
personnel, as well as the method or manner in which the franchisor shall provide
technical assistance to the franchisee;
g
the criteria, methods and procedures of supervision, information, evaluation
and grading of the performance and quality of the services under the respective
responsibility of the franchisor and the franchisee;
h
the terms and conditions of any sub-franchise, in the event it is agreed by the parties;
i
termination causes under the franchise agreement;
j
events under which the parties may review and, if this happens, mutually agree to
amend the terms or conditions of the franchise agreement;
k
if applicable, provisions regarding the franchisee’s obligation to sell its assets to the
franchisor or the franchisor’s designated representative, upon the termination of
the franchise agreement; and
l
if applicable, provisions regarding the franchisee’s obligation to sell or transfer the
shares of its company to the franchisor or to make the franchisor a partner of such
company.
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Guarantees and protection

The normal practice in Mexico has been for a franchisor to obtain a personal guarantee
from the principal owners of the company of the franchisee to guarantee the performance
and timely compliance of the franchisee with its obligations. Said guarantee is normally
granted in the form of a ‘joint obligation’ assumed by said principals, or by acting the
same as personal guarantors of the franchisee. Joint obligations and personal guarantees
are governed by the Federal Civil Code; enforceability of such guarantees depends on
the content of the relevant agreement or contract regulating the same, which must be
subject to Mexican laws.
In some other cases, especially when the franchisee assumes the obligation to
acquire certain volume of products or other materials from the franchisor, it may be
advisable to request that the franchisee obtain an irrevocable standby letter of credit
from a bank approved by the franchisor, in order to guarantee the timely payment of the
purchase price of said products or materials.
V

TAX

i

Franchisor tax liabilities

Federal, state and local taxes are imposed in Mexico. Federal taxes are collected by the
Administration Revenue Service, while state and local taxes are collected by the treasuries
of the state and municipal governments.
In accordance with the provision of the Income Tax Law, individuals and entities
are bound to pay income tax in Mexico on the following income:
a
Mexican residents, with respect to all their income, without regard to the location
of its source;
b
non-residents with a permanent establishment in Mexico, but only with respect
to the income attributable to such a permanent establishment; and
c
non-residents, with respect to income coming from a source located within
Mexico, when they do not have a permanent establishment within Mexico or
when, having a permanent establishment, the income is not attributable to such
an establishment.
The Income Tax Law provides that if a foreign resident performs activities within Mexico
through an individual or entity (which is different from an independent agent), the
resident would be considered as having a permanent establishment in Mexico with respect
to the activities performed by said individual or entity on behalf of the foreign resident
if such an individual or entity exercises powers of attorney to execute agreements in the
name of or on behalf of the foreign resident. Likewise, a foreign resident is considered to
have a permanent establishment in Mexico when the foreign resident performs activities
in Mexico through an independent agent and this agent carries out said acts outside its
normal activities or course of business.
By virtue of the foregoing, foreign franchisors have the obligation to pay income
tax in Mexico in their capacity as non-residents, but only in connection with any income
derived from the franchise agreements they may enter into with the purpose of being
effective in Mexico, as a source located within Mexico, provided that franchisors do
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not have a permanent establishment within Mexico or when, having a permanent
establishment, the income is not attributable to such an establishment but only to the
relevant franchise agreements. Said payment of income tax by the franchisor must be
made through the corresponding retention or withholding to be made by the franchisee.
ii

Franchisee tax liabilities

Among other applicable taxes due to their own activities, franchisees are obliged to pay
income tax on any income they obtain, either as a consequence of the exploitation of a
franchise or derived from any other activity they perform.
As previously explained, franchisees have the obligation to make the corresponding
retention or withholding of income tax on payments that they make to franchisors. Even
though the tax is imposed on the franchisor, the franchisee has a withholding obligation
and, as such, if the franchisee breaches said obligation, then it could be jointly liable for
the omitted tax.
iii

Tax-efficient structures

Mexico’s Income Tax Law establishes that the benefits of international tax conventions
shall be applicable when the taxpayer evidences residency in the corresponding foreign
country. Mexico’s Supreme Court of Justice has determined that the application of tax
conventions holds precedence over the federal tax laws (such as the Income Tax Law).
This means that a foreign franchisor, as a resident for tax purposes of its country of
origin, has the right to be submitted to taxation under the terms of the corresponding tax
treaty or convention, if any, instead of being submitted to the provisions of the Income
Tax Law. Normally, the applicable withholding tax rates included in international tax
conventions to which Mexico is a party are lower than the income tax rate provided for
in the Income Tax Law. Upon any withholding of income tax made by the franchisee
to the franchisor, the franchisee must deliver to the franchisor a copy of the relevant
withholding certificate, in order for the franchisor to be able to evidence the same to
the tax authorities of its country of origin, which will allow the franchisor to obtain the
corresponding tax credit.
VI

IMPACT OF GENERAL LAW

i

Good faith and guarantees

In accordance with the provisions of the Federal Civil Code, the consent of a party to
an agreement will not be valid if said party was in ‘error’ when granting its consent. The
legal or factual error invalidates (nullifies) the agreement in the event that such an error
exists with respect to the reason that was foreseen in error by the party as the main motive
for entering into the franchise agreement. In this regard, the Federal Civil Code describes
‘bad faith’ as the concealment of an error by a party to an agreement that was known by
said party. As a consequence, and interpreting the above-mentioned provisions of law
in a contrary sense, the parties to an agreement such as a franchise agreement must deal
with each other in good faith.
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ii

Agency distributor model

According to the provisions of the IPL, if the agreement between two parties contain the
elements that compose the definition of a franchise (a trademark licence together with
the transfer of technology or the providing of technical assistance), then said agreement
will be subject to the provisions of the IPL and, as any other agreement of a mercantile
nature, will also be subject to the general rules on contracts contained in the Commerce
Code and the Federal Civil Code. There is no specific distribution or agency law that
would apply to a franchising relationship.
iii

Employment law

None of the applicable Mexican laws contains provisions relating to the possibility of
considering the existence of labour relations between a franchisee and a franchisor or
between the employees of the franchisee and the franchisor. Nevertheless, when entering
into a franchise agreement with a franchisee, the franchisor should bear in mind that
under Mexican law contracts are governed by their contents and not by how they are
named. Therefore, if the franchisor incorporates or accepts the inclusion of provisions
within the franchise agreement in error, that may be interpreted as constituting or
creating labour relations and the Mexican labour courts would have sufficient authority
to determine the labour obligations of the franchisor and find in favour of the individual
franchisee or the franchisee’s employees due to the nature of the agreement, regardless of
its name. The courts could then penalise the franchisor for non-compliance with such
labour obligations.
The most important element that could be used by a franchisee in order to consider
the existence of labour relations would be the subordination between the franchisee and
the franchisor, which means that all ‘recommendations or guidance’ provided by the
franchisor are in fact considered ‘imperative instructions’ for the franchisee to comply
with. Even though it seems difficult for a franchisor to be considered an employer of its
franchisee, certain additional elements must be present, such as:
a
periodic payments being made by the franchisor to the franchisee (which generally
are not present in a franchise relation);
b
material evidence of the ‘instructions’ being periodically provided by the franchisor
to its franchisee;
c
the franchisee being a natural person and not an entity; and
d
the franchisee needing to have material evidence of its subordinated relationship
with the franchisor and its being part of the same company as the franchisor, such
as credentials, memoranda, etc.
To reduce the risk of a franchisor being considered an employer of its franchisee under
Mexican law, it is suggested that the franchisor should require its prospective franchisee
to create a Mexican company to enter into the franchise agreement, which in no way
limits the right of the franchisor to request the individual with whom it has been dealing
to also sign a franchise agreement as personal guarantor or joint obligor.
Likewise, the franchise agreement must contain a provision called ‘absence of
labour relations and non-representation’, in which both parties state that they enter
into the franchise agreement in their capacity as independent contractors and establish
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the distinction and independence between franchisor, franchisee and the franchisee’s
employees, among other stipulations.
iv

Consumer protection

The governmental body in charge of applying the Consumer Protection Federal Law is
the Federal Consumer Protection Agency. The main objective of this law is to protect
consumers and to regulate the activities of providers selling goods and rendering services to
consumers. Its provisions include protection for consumers and restrictions regarding use
of information pertaining to the consumers, information provided and advertisements,
promotions and offers, services, credit transactions, real estate transactions, warranties
and adhesion contracts, among others.
Pursuant to the provisions of the Consumer Protection Federal Law a ‘consumer’
is considered to be the natural person or entity that acquires or enjoys goods, products
or services as the final beneficiary of the same and a ‘supplier’ is considered to be the
natural person or entity that regularly offers, distributes, sells, leases or grants the use of
goods, products, services or a combination of these. Based on the foregoing, according
to Mexican legislation, the general rule can be interpreted to state that a franchisee is
normally considered to be a supplier and not a consumer.
v

Competition law

The governmental body in charge of applying the Federal Economic Competition Law
is the Federal Competition Commission. In accordance with the provisions of this law,
there are some restrictions on the general principles of contractual freedom, such as
when, through agreements, arrangements or a combination of acts between economic
agents, the production, processes, distribution or commercialisation of goods and
services is diminished, harmed or impeded, in which case the situations are considered
monopolistic practices. Infringements to the provisions of the Federal Economic
Competition Law may result in the nullity of the acts and agreements in violation of the
law and the imposition of administrative fines or the payment of damages and losses to
third parties.
If agreements, arrangements or a combination of acts between economic agents
diminish, harm or impede the production, processes, distribution or commercialisation
of goods and services, pursuant to such law, this would be deemed monopolistic practice.
As explained above, infringements to the provisions of the Competition Law may
result in the nullity of the acts and agreements in violation of the law, the imposition
of administrative fines and the payment of damages and losses to third parties. For
example, the obligation imposed on a franchisee by a franchisor to sell its products at
predetermined prices could be considered a monopolistic practice and, therefore, it is
advisable to include in franchise agreements that the franchisor will provide the franchisee
with a list of suggested retail prices, but which will not constitute an obligation on the
franchisee, merely a recommendation.
vi

Restrictive covenants

Although post-termination and non-compete obligations may be enforceable, it is
important to take into account that enforceability before a court may take time and
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may be complicated, especially in connection with the enforceability of non-compete
obligations, with the uncertainty of how the courts will finally resolve the matter in
question. Therefore, it is suggested to include certain conventional penalties that may
be triggered in the event of specific breaches of post-termination or non-compete
obligations by a franchisee.
The common problem when trying to enforce a non-compete obligation in
charge of a natural person is that it may be considered against the freedom of activity
protected and contemplated by the Constitution; therefore, the suggestion is to limit the
relevant non-compete arrangement to a limited period of time, a specific activity and to
a delimited geographical zone, which may provide for certain elements to try to increase
the possibility of enforcing said obligation.
vii

Termination

Post-termination obligations may be subject to enforceability, an exception made for
those cases related to non-compete arrangements, which may face certain difficulties, as
explained above. Notwithstanding the foregoing, it is important to include the necessary
language in the franchise agreement to stipulate that even though the agreement may
terminate, certain specific provisions will continue in force and effect and, if possible,
a conventional penalty must be imposed on the party violating the relevant posttermination obligation. The obligation of any guarantor or joint obligor of the franchisee
under a franchise agreement must also include and cover post-termination obligations.
It is not recommended to stipulate in a franchise agreement that the franchisor
will have the ability to enter the premises or take over the franchisee’s business without
the consent of the franchisee; any of these acts may be considered trespass under Mexican
criminal law. An alternative may be to include in the agreement the right of the franchisor
to acquire the business of the franchisee under certain specific circumstances.
It has been a practice to include in franchise agreements the obligation of the
franchisee to cause its landlord to include certain provisions in the relevant lease agreement.
It is important to bear in mind that such kinds of provisions are not necessarily accepted
by lessors in Mexico, especially when it comes to the obligation for the landlord to
accept the assignment of the lease by the lessee (franchisee) to a third party (franchisor)
unknown to the lessor. Even if such provisions are accepted by a landlord, the possibility
always exists for the lessor and the lessee to amend the lease agreement and delete such
stipulation. Finally, it is important to also take into consideration that the lease by a
foreign entity of certain assets and goods in Mexico may expose the foreign company to
be considered as having a permanent establishment for tax purposes; therefore, a careful
legal and tax analysis must be made before a foreign entity decides on directly leasing
property in Mexico.
viii

Anti-corruption and anti-terrorism regulation

Mexico’s Federal Criminal Code makes it a criminal offence for any person to offer,
promise or give, directly or through an intermediary, money or any other kind of gift,
whether goods or services, to any individual (including governmental officers and
employees) in order to require or propose to that individual to process or resolve, or
accept a promise, or refrain from doing so, any matter related to the functions inherent
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to the latter’s employment, office or post, for the purposes of obtaining or retaining
advantages in the development or conduction of international commercial transactions.
Published on 11 June 2012, Mexico’s Anti-Corruption Law in Public Contracting
Procedures provides for the liabilities and sanctions applicable to private parties (even
entities or individuals), derived or related to the participation of said private parties in
a federal public contracting procedure (public tender or bid) that carry out activities or
offer or promise money or other bribe for purposes to obtain advantages or benefits, or
alter the award derived from the relevant tender or bid. The scope of liability derived from
corruption acts related with said contracting procedures is expressly extended not only
to Mexican or foreign entities or individuals who participate as bidders or contractors in
said tenders or bids or agreements derived therefrom, but to their shareholders, partners,
associates, representatives, attorneys-in-fact, principals, subcontractors, employees,
commissioners, agents, or any other who intervene in federal public tenders or bids in
the name, on behalf or in the interest of such bidders or contractors.
The recently enacted Anti-Money Laundering Law has as its main objective the
establishment of rules and procedures to prevent and detect transactions or activities
involving illegal proceedings or terrorism financing; therefore, this new legislation sets
out rules to identify and notify certain transactions or activities defined as ‘vulnerable’,
since the same could be used by organised crime groups for money laundering or
terrorism financing, including limits on the use of cash in certain forbidden transactions.
The law sets forth the obligation to notify the authorities (Ministry of Finance and Public
Credit) of those transactions involving vulnerable activities that surpass a certain amount
of money. In addition, the law establishes the obligation for those entities or individuals
involved in vulnerable activities to (1) identify clients and users (know-your-customer
policy); (2) collect and retain the information of those individuals or entities involved in
the vulnerable activity for a five-year period as of the date when the vulnerable activity
was carried out; (3) file corresponding notices to the governmental authorities; and (4)
appoint an individual who will be responsible for the surveillance and compliance of the
obligations sets out in accordance with said law. In the event of a lack of designation, the
board of directors or the sole administrator of the corresponding entity, as the case may
be, will be responsible for such obligations, and in the event of individuals performing
vulnerable activities, such individual will be personally liable.
ix

Dispute resolution

If a dispute arises under a franchise agreement that is considered as a commercial
or mercantile agreement, and if the parties to it decide to submit themselves to the
applicable laws and competent courts, an ordinary commercial or mercantile procedure
may be initiated. The final resolution issued by the corresponding local judge in the
first instance may be appealed before the local court of appeals (a higher-level court
also known as second instance). The final resolution issued by the court of appeals in
the second instance may be challenged before a federal court through a constitutional
procedure, also known as amparo, but only if during the process specific constitutional
rights were violated or if the final resolution is issued against the principles of Mexico’s
General Constitution. The resolution issued by the court in the amparo procedure would
be final and definitive.
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An alternative and common dispute resolution mechanism is arbitration, which
may be subject to Mexican or foreign law. Awards that are issued under the law of a
country that is a party to the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards will be recognised and enforced in Mexico as
long as such awards are not contrary to Mexico’s public order laws. Foreign judgments
and arbitration awards that do not contravene public order laws are enforced in Mexico
through a recognition and enforcement procedure before a judge, by means of a
homologation process, given that Mexico is a party to the United Nations Convention.
The dispute resolution alternatives (jurisdictional and arbitration) are in addition
to and independent from any administrative infringement action that may be initiated
by a franchisor against any person violating the provisions of the IPL, in which case the
IMPI is authorised to impose provisional or precautionary measures that include the
seizure of merchandise and the closure of premises. Injunctions are not available under
Mexican law, but only the above-indicated administrative measures, as well as certain
judicial measures that may be issued by the courts in few specific cases.
In general, arbitration may have more advantages than disadvantages, especially
when the foreign franchisor does not have a local subsidiary and operations in Mexico.
Arbitration has proved to be time-efficient and if Mexican law is governing the franchise
agreement and the resolution of the dispute, it should be possible to enforce an arbitral
award. Arbitration in the franchise industry also carries the advantage of allowing the
resolution of a problem to be carried out by one or more arbitrators with the necessary
expertise and knowledge in franchising, which is a subject not necessarily known or
explored by the courts. The most important possible disadvantage is that in certain
cases the related costs and fees could be higher than those applicable in a jurisdictional
procedure, depending on the agency administering the arbitration, its rules and the
profile of the arbitrators.
Mediation in Mexico is not mandatory for the parties; it is a voluntary procedure
in which the parties involved in a controversy may submit their differences to a mediator
and, if the parties are able to reach an agreement on the relevant discrepancy, the
mediation would conclude through the execution of a settlement agreement. Formal
mediation procedures are offered by the Superior Court of Justice of the Federal District,
which of part of the government’s Judicial Branch and by the Mexican Institute of
Mediation, which is a private organisation composed by the most recognised law firms
in Mexico, whose members are certified mediators.
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